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ZUSAMMENFASSUNG Der rechtliche Status von kiinstlicher Intelligenz (KI) ist unklar und es ist moglich, KI als Waren,
Produkte oder digitale Dienstleistungen zu kategorisieren. Angesichts der rapiden technologischen
Entwicklung wird diskutiert, ob KI-Systemen Rechtspersonlichkeit zuerkannt werden kann. In
diesem Artikel wird das Konzept der Rechtspersonlichkeit untersucht und kritisch analysiert, ob

KI-Systemen Rechtspersonlichkeit zuerkannt werden sollte.

RESUME Le statut juridique de I'intelligence artificielle (IA) est incertain et il est possible de classer 'IA en
tant que biens, produits ou services numériques. A la suite de I évolution rapide de la technologie, la
question de savoir si les systémes d’TA peuvent se voir accorder la personnalité juridique fait I'objet
d’un débat. Cet article vise & examiner le concept de personnalité juridique et a analyser de maniere

critique I'opportunité d’accorder la personnalité juridique aux systemes d’IA.

ABSTRACT The legal status of artificial intelligence (AI) is uncertain and it may be possible to categorize Al
as goods, products or digital services. Following the rapid developments in technology, it is being
discussed whether AI systems can be granted legal personality. This article aims to examine the
concept of legal personality and critically analyse whether legal personality should be granted to Al

systems.

I. Introduction ing; eventually evolving into granting legal personality for

corporations. Following technological developments, the

The concept of attributing personality to non-human en-
tities, also known as legal personality has a rich history:
In Ancient Rome, certain organisations such as sodalitates
and collegia were recognised as legal entities with propri-
etary capacity and were held separate from the individ-
uals who formed them.! In Medieval Europe, churches
and monasteries were legally recognised as separate en-
tities subject to legal rights.? During the age of discovery,
ships were granted legal personality with the power to
contract, sue and be sued for increasing commercial effi-
ciency and limiting liability.* This concept later extended
to recognising partnerships of trade, insurance and bank-
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legal discourse now focuses on the controversial sugges-
tion that robots and AI should be granted a special type
of legal personality also known as “electronic person-
ality” where they would have a set of rights and obliga-
tions, such as the right to own property, freedom to enter
contracts and civil liability for the damage they cause to
others. This article aims to explore whether AI should be
given legal personality from a European law perspective
with comparative remarks.

Il. Defining Legal Personality

A. Natural vs. Legal Personality

Generally, the concept of personality is categorised into
two: natural personality and legal personality. Natural
personality is granted to physical persons and is closely
related to fundamental rights, legally protected interests
and human dignity.* All humans acquire personality
which enables them to be the subject of rights, starting

*  MicHAL RupNiEwsKI, Human Dignity and the Law: A Person-

alist Theory, London 2023, 127.
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from birth until death.> Personality should not be con-
fused with capacity, as personality is always given to a
human regardless of what mental or physical status they
are in. However, legal capacity to act, meaning the power
to create legal effect through one’s actions® depends on
several other factors, such as being of major age and hav-
ing the power of discernment.” Persons with limited or
no capacity to act are still granted natural personality but
they would not be allowed to exercise all rights and free-
doms?, such as entering into contracts, performing legal
transactions or becoming guarantors. Therefore, per-
sonality and entitlement to hold rights cannot be simply
equated’ and the scope of rights and obligations within
the legal framework may vary among different persons.'°

Legal personality diverges from natural personality and
it can be attributed to non-human entities, such as corpor-
ations, associations and foundations. Legal personality is
an artificial concept created to allow institutions to have a
separate existence from the persons establishing them."!
A company owning property in its own right is different
from the shareholders of that company collectively own-
ing property. Reasons to grant legal personality to institu-
tions are: (i) giving them a separate legal stance with a set
of rights and obligations, (ii) making it possible for people
to directly engage or contract with the establishment in-
stead of the individuals associated with it, (7ii) ensuring
more productive facilitation of transactions, such as man-
aging assets and debts, bookkeeping, tax duties and ad-
ministration of bank accounts, (iv) introducing a separate
entity that will be directly liable in case of contractual
claims or damage claims, (v) ensuring there is no suspen-
sion in economic activities due to issues arising from hu-
man nature, such as the death of an associate, (vi) gener-
ally increasing the trust and legal security in the market
and society.
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B. Granting Legal Personality to Non-Humans

1.  Personality of Institutions

Classical examples of legal persons are states, international
organizations, corporations, associations and founda-
tions. Private institutions such as corporations can be
established and exist under relevant national laws. How-
ever, states and international organizations are subject to
different conditions for their establishment, as they are
instruments of international law. States acquire their per-
sonality through constitutions and by being recognized
by other states on the international stage. International
organizations such as the European Union or the United
Nations acquire their personality as per the agreements
between states who create them.

The principles of legal personality for institutions dif-
fer from the principles of natural personality for humans,
as legal personality is determined by law for practicality
and legal security, but natural personality is based on pro-
tecting of fundamental human rights. Institutions have
rights, such as the right to own property, conduct a busi-
ness and freely enter into contracts as well as legal obliga-
tions such as the obligation to pay taxes, report finances
and pay wages. Institutions are also capable of suing or
being sued in court. In most cases, procedural rules
applicable to institutions are parallel to the rules for nat-
ural persons. For example, corporations are not born like
humans, thus their personality does not start with being
born but with being entered into commercial registry."?
Similarly, a corporation does not die like humans, thus
their personality ends with dissolution instead of physical
death. Unlike humans who have intentions and will, cor-
porations’ will is formed by their governing bodies.

2. Environmental Personality

Lately, there has been a notable tendency to attribute legal
personality to new entities, extending beyond traditional
institutions. One of the most interesting examples is the
attribution of legal personality to elements of nature such
as forests, lakes, rivers and parks; a concept also known as
environmental personality. Environmental personality is
not a direct personification of natural elements, but an at-
tribution of particular rights to nature so that people and
communities could advocate for its behalf.’* Although the
idea of environmental personality was not accepted in any
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international convention'4, it can be observed on a nation-
al level. For example, New Zealand recently granted legal
personality to Te Urewera national park and Whanganui
river through legislation.'* Ecuadorian constitution refers
to the rights of Earth Mother.*® Similarly, Bolivian law re-
cognises the rights of Mother Earth and indicates that all
people and communities could take legal action for their
protection, although not directly granting it a legal per-
sonality.”” In the USA, Lake Erie was granted legal per-
sonality to allow the residents to sue polluters on the lake’s
behalf.'® The recognition of environmental personality is
especially relevant in countries where indigenous cultures
have a perspective of recognising nature as a distinct life
force with spiritual importance.”

The reasons for granting environmental personality to
natural elements can be identified as follows: (i) introdu-
cing an additional mechanism for the protection of nature
and the environment by not considering them as proper-
ties of the government but as legal persons of their own,
(ii) allowing all citizens and communities to advocate for
the rights and protection of the nature, (iii) respecting
cultural beliefs of indigenous people and recognising the
value of the environment they consider sacred, (iv) bene-

14 MARTYNA LAszeEwska-HELLRIEGEL, Environmental Person-

hood as a Tool to Protect Nature, Philosophia, 2023/51, 1369
et seqq., 1370, https://doi.org/10.1007/s11406-022-00583-z,
accessed 7 January 2024.

15 New Zealand Te Urewera Act 2014; New Zealand Te Awa
Tupua (Whanganui River Claims Settlement) Act 2017;
L. AszEwSKA-HELLRIEGEL (fn. 14), 1375.

16 Constitution of the Republic of Ecuador 2008 Art. 71-74,
Art. 83/6, Art. 403; L.AsSZEWSKA-HELLRIEGEL (fn. 14), 1374.

17 Bolivian Law 071 of the Rights of Mother Earth of 2010 and
Bolivian Framework Law 300 of Mother Earth and Integral
Development for Living Well of 2012; ViLLAvICENCIO CAL-
zADILLA/Louis J. KoTzE, Living in Harmony with Nature?
A Critical Appraisal of the Rights of Mother Earth in Bolivia,
Transnational Environmental Law, 2018/7, 397 et seqq., 409-
410, https://doi.org/10.1017/S2047102518000201, accessed
7 January 2024.

18 Ohio Lake Erie Bill of Rights 2019. Note that this law was later

cancelled due to being unconstitutional because there was

ambiguity in defining “all possible behaviours or activities that
might violate Lake Erie’s right to exist, develop, and organically
evolve”. For the court decision, see: Drewes Farms Partnership
and State of Ohio v. City of Toledo, Case No. 3:19-cv-434, Doc.

63 (N.D. Ohio Feb. 27, 2020).

GWENDOLYN J. GOrRDON, Environmental Personhood, Col-

umbia Journal of Environmental Law, 2019/43, 49 et seqq., 54-

55, https://doi.org/10.7916/cjel.v43i1.3742, accessed 7 January

2024; CATHERINE J. IoRNS MAGALLANES, Nature as an An-

cestor: Two Examples of Legal Personality for Nature in New

Zealand, VertigO - la revue électronique en sciences de I'en-

vironnement, 2015/10, https://doi.org/10.4000/vertigo.16199,

accessed 7 January 2024.

19

ex/ante 1/2024

fiting the society and future generations as environmental
degradation and climate change are important challenges
of our times and the preservation of nature is an urgent
need. However, environmental personality is not re-
cognised on a European law level.

3.  Personality of Animals

Animals have been traditionally classified as property and
not as persons, yet there had been a historical tendency
to personify animals in certain contexts. Between the 12
and 18" centuries there were many cases where animals
were tried for various crimes such as injuring or killing
humans or spreading plague.”® Although these trials re-
volve around criminal liability*, some legal historians
believe that animals were given juridical personality in
special situations too.*

Recent scientific developments demonstrated that ani-
mals are sentient beings and more intelligent than what
was formerly believed.” In light of this understanding, in
many European jurisdictions including Switzerland, Ger-
many and Austria, there is a legal trend to recognise ani-
mals as non-things and allocate a special status for their
protection, a process as known as “de-reification”* Along
with the impact of veganism on the political sphere®,
de-reification may eventually evolve in recognising ani-
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mals as legal persons with rights and interests. Today de-
spite no longer being qualified as things, animals are not
made the bearers of legal rights either.?® They remain as
property”, meaning that while they are not considered
inanimate objects, they can still be bought, sold and
killed for consumption. However, there are radical ap-
proaches around the globe, for example an Indian court
recently recognised all animals as legal persons.?® This has
been subject to criticism, especially with concerns about
its economic impact on farming and it was argued that
granting fundamental rights to animals for their protec-
tion would be a better approach.”” Although it is contro-
versial whether non-persons can have rights, some argue
that legal capacity and bearing rights and obligations do
not always overlap, thus it may be possible for animals
to bear rights without personality.*® In some states of the
USA, animals can be the beneficiaries of trusts, which was
argued to give them some type of limited capacity or even
legal personality.* In my opinion, this argument is specu-
lative because pet trusts are a tool for fulfilling pet owners’
wish to have their pets taken care of after their death and
even if pets are assumed to be granted legal rights by be-
coming beneficiaries of trusts, it would not equate to legal
personhood. American case law is in the same direction.*
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Today despite de-reification process, animals are not re-
cognised as persons on a European law level.

4. Personality of Al-Systems

Although the possibility of granting personality to Al sys-
tems is a popular discussion topic today, it has also been
considered extensively by philosophers and scientists
in the past. Rene Descartes considered the question of
whether it would be possible for machines to think.* Sim-
ilarly, Alan Turing explored whether an Al system could
be developed to the extent of sophistication where inter-
actions with it would be indistinguishable from humans.**
The scientific community predicts that strong Al systems,
also known as artificial general intelligence, which can be
highly intelligent and capable of demonstrating awareness
could be developed in the future.” This leads to the ques-
tion of whether Al systems can be granted personality.
The primary question on the personality of Al systems
often revolves around the possibility of granting them
natural personality, which is probably inspired by depic-
tions of robots in science fiction movies. According to the
common view, the attribution of natural personality to Al
is not meaningful and morally hazardous because only
humans can be subject to this type of personality.*® This
has been explained through the ultimate value theory, ac-
cording to which humans are considered ultimately valu-
able and unless Al systems can ethically be considered as
valuable as humans, they cannot be given fundamental
protection and personality rights.” Contrary views argue
that in case Al systems become fully capable of human

for habeas corpus protection, clarifying that animals are not
persons. See: Nonhuman Rights Project, Inc. v. Breheny, 2022
N.Y. Slip Op. 3859 (N.Y. 2022).
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available at: https://plato.stanford.edu/archives/win2021/en-
tries/turing-test/, accessed 7 January 2024.
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characteristics, such as consciousness, free will, auton-
omy, emotions and intelligence, it may be possible to
grant them natural personality.”® The main problem with
this approach is the difficulty of determining whether
such Al systems can truly develop agency and conscious-
ness or if they can only imitate it perfectly.® Furthermore,
even in the scenario of strong Al, the human-centric
approach argues against granting natural personality to
these systems because giving them the same rights as
humans would disregard human dignity and would not
be compatible with the interests of human society, espe-
cially in terms of employment and security.*” The concept
of a robot developing consciousness, intentionality or
freedom of will is highly theoretical and philosophical,
therefore we cannot yet answer the question of whether
Al systems can be granted natural personality, especially
considering the state of today’s technology where strong
AT does not exist yet.* However, the possibility of grant-
ing legal personality to Al systems, similar to institutions
or other non-human entities remains relevant. Legal per-
sonality is based upon conditions set by the applicable
law and does not require scientific proof on the mental
state of its subject.*? For example, companies are not living
conscious beings but artificial establishments created by
a group of people for a particular purpose, such as con-
ducting a business, yet they can be granted legal person-
ality. In a similar sense, it can be argued that Al systems
created for a specific purpose, such as automatizing tasks
can be the subject of legal personality, especially for in-

3% Davip J. CALVERLEY, Imagining a Non-Biological Machine

as a Legal Person, Al & Society, 2008/22, 523 et seqq., 527,
https://doi.org/10.1007/s00146-007-0092-7, accessed 7 Janu-
ary 2024; JONATHAN ERHARDT/MARTINO MoNA, Rechts-
person Roboter — Philosophische Grundlagen fiir den rechtli-
chen Umgang mit kiinstlicher Intelligenz, in: SABINE GLEss/
KUrT SEELMANN (eds.), Intelligente Agenten und das Recht,
Baden-Baden 2016, 61 et seqq., 85-87; FILIPE MAIA ALEX-
ANDRE, The Legal Status of Artificially Intelligent Robots:
Personhood, Taxation and Control, Master’s Thesis, Tilburg
University, 2017, 25, http://dx.doi.org/10.2139/ssrn.2985466,
accessed 7 January 2024.
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creasing legal security through economic efficiency and
filling the responsibility gap.*

Exploring legal personality for Al, the following ques-
tions need to be considered: (i) What conditions are re-
quired to consider an entity as a legal person? (ii)) What
are the legal implications of acquiring legal personality?
(iii) What reasons justify the mentioned conditions for
legal personality to create the mentioned implications of
legal personality?** Reflecting on these questions, legal
personality is ultimately about the law allowing a certain
type of entity to be recognised as a person. The conditions
of legal personality may differ depending on the jurisdic-
tion, such as meeting the required capital, drafting the
articles of association and being registered in the trade
registry. The results of gaining legal personality are the
recognition of the entity as a separate and independent
person, being attributed rights and obligations and being
granted the capacity to enter into contracts, perform legal
transactions and stand in court. The reasons justifying
the set conditions for legal personality are public order,
regulation of the market, commercial efficiency, alloca-
tion of risk and liability and legal security. In light of this,
Al systems cannot fulfil the conditions for legal person-
ality because existing rules are not applicable or suitable
for them. Only technology companies developing Al can
gain legal personality as corporations, whereas AI systems
cannot have a separate existence and cannot be the subject
of legal personality. However, it was suggested that a new
type of legal personality in a similar sense to limited com-
panies should be granted to Al systems, allowing them
to have rights and obligations, including property rights
and intellectual property rights as well as the obligation
to comply with the law, pay tax and be held liable for any
damage they cause. The next chapter will examine this
concept in depth, also known as electronic personhood.

Ill. Electronic Personhood for Al
A. Exploring the Responsibility Gap

The most important reason behind electronic person-
hood for AI systems is to resolve the responsibility gap.
Responsibility gap can be defined as the lack of clear
accountability attributable to a particular person, as de-

4 Kurki, Theory of Personhood (fn. 30), 189.
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org/10.1080/20403313.2021.2010936, accessed 7 January 2024.
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termining who had control over the outcomes of Al be-
comes more difficult with the increasing autonomy of
Al-systems.” According to general principles of tort law,
the conditions of liability are acting in fault or negligence
and consequently causing damage. However, as Al sys-
tems become increasingly more autonomous, predicting
potential harm and taking precautions to avoid harm,
in other words defining what constitutes fault becomes
harder.* If a person had not predicted or had no control
over the harm an AI system caused, they cannot be held
liable*” unless strict liability rules apply.

Certain characteristics of AI technology, such as
complexity, opacity, continuous machine learning and
autonomous decision-making make it very difficult to
understand how an Al system functions, sometimes even
the technology developer may not exactly know why the
Al generates a particular outcome, which is also known as
the black box effect.® Al systems are often designed and
developed with the collective effort of multiple research-
ers, engineers and programmers, in which case identifying
a particular person for attributing liability becomes diffi-
cult.* When an Al system malfunctions, the error may
be caused by faulty design or coding of the algorithm, de-
fective sensors or other similar components, incompatible
software updates, faulty or negligent human oversight,
improper use of the Al program, or Al producing an un-
desirable outcome despite functioning as intended due
to insufficient or wrong data input during training.*® For
example, in the case of a complication following a robotic
surgery, it may be very difficult to identify whether the
harm was caused by the malfunctioning of the AT system
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or the negligence of the attending doctor.” It would not
be possible to hold the doctor liable if he adhered to all
relevant medical protocols and fulfilled his duty of care.
Unless the surgical robot can be proven defective or for
damages outside the scope of the product liability regime,
such as pure economic loss, it would also not be possible
to hold the manufacturer of the AI system liable. The in-
jured person may seek alternative options, such as filing
an insurance claim or suing the hospital under vicarious
liability but insurance is a personal precaution, not a legal
remedy and if the doctor did not act in fault or negligence
the latter would not be successful. In this case, the injured
person encounters a challenging situation where they are
unable to identify any responsible parties, unable to take
legal action and consequently remain uncompensated.
However, if legal personality is granted to Al systems, the
injured party could directly seek redress from the surgical
robot itself and this could serve as a potential alternative
to address the responsibility gap and open the way for
the liability of AI systems. It is worth noting that some
authors reject the idea of the responsibility gap, because
although the burden of proof requirements may be dif-
ficult to fulfil due to the complexity of Al systems, there
is always someone to attribute liability to.> With this in
mind, in the previous example, it may be possible to hold
the manufacturer liable upon technical examination if it
can be proven that there was a programming error in the
Al system or that the data used to train the surgical robot
was of poor quality.

The concept of electronic personhood is not limited
to civil liability and it was suggested that electronic per-
sons should have rights, such as the freedom to enter into
contracts and the right to own property for creating eco-
nomic revenue and reimbursing potentially injured par-
ties, thus require wallets where their assets and earnings
would be deposited.”® This is highly questionable since
current Al systems lack intentionality which is essential
to forming any type of contract and creating legal effect.**

I KosTINA PriFTI/EVERT STAMHUIS/KLAUS HEINE, Dig-

ging into the Accountability Gap: Operator’s Civil Liabil-
ity in Healthcare Al-systems, in: BART CUSTERS/EDUARD
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2022, 279 et seqq., 285.

ANDREA BERTOLINI, Artificial Intelligence and Civil Liability
(Report for the European Parliament JURI Committee, 2020),
37.

DE ConcaA (fn. 41), 253; GEORGIOS 1. ZEKOS, Economics and
Law of Artificial Intelligence: Finance, Economic Impacts,
Risk Management and Governance, Cham 2021, 397.

JonN LiNaRELLL, A Philosophy of Contract Law for Artificial
Intelligence: Shared Intentionality, in: MARTIN EBERS, CRIs-

52

53

54


https://doi.org/10.1007/s43681-022-00135-x
https://doi.org/10.1016/j.clsr.2023.105794
https://doi.org/10.1007/s41025-022-00237-8

Electronic Personhood: A Compact Analysis of Legal Personality for Artificial Intelligence

In other words, today’s Al systems cannot own property
as they cannot enter into sales contracts due to a lack of
the will to sell or purchase. Joint liability of electronic per-
sons together with their manufacturers was suggested as
a solution to incentivize technology companies to ensure
high quality and compliance with the duty of care require-
ments during the development of Al systems.”® However,
manufacturers already have obligations to ensure product
safety and are held strictly liable under the product lia-
bility regime.”® Introducing a new legal person and still
ultimately holding the pre-existing person liable would be
an unnecessary complication.””

Although the mentioned examples often revolve
around the compensation of damages under tort law,
granting electronic personhood to Al systems could also
address gaps in other legal fields. Since generative Al sys-
tems are becoming more prevalent, intellectual property
rights and copyright ownership of Al-generated content
are being widely discussed.”® If AI systems are granted
personality, they could own intellectual property rights
of the content they generate which includes artwork,
patents, designs and other financially valuable outputs.”
Additionally, it may enable individuals to direct their
claims under GDPR® to the AI system itself, including
the request for the erasure of personal data or withdrawal

TINA PoONCIBO/MIMI ZoU (eds.), Contracting and Contract
Law in the Age of Artificial Intelligence, Oxford 2022, 59 et
seqq., 75.
55 DE Conca (fn. 41), 253.
¢ Council Directive 85/374/EEC of 25 July 1985 on the approxi-
mation of the laws, regulations and administrative provisions
of the Member States concerning liability for defective prod-
ucts (Product Liability Directive) is in force in all EU Member
States. Non-EU countries such as Switzerland also adopted
parallel rules, see: Swiss Product Liability Act 1994.
JEAN-SEBASTIEN BORGHETTI, How can Artificial Intelligence
be Defective?, in: SEBASTIAN LOHSSE/REINER SCHULZE/DIRK
STAUDENMAYER (eds.), Liability for Artificial Intelligence and
the Internet of Things, Baden-Baden 2019, 63 et seqq., 73.
For example, a recent judgement by the Supreme Court of the
United Kingdom found that an AI system could not be grant-
ed patents for two inventions it created, as only natural per-
sons can be recognised as inventors according to the law. See:
Thaler v Comptroller-General of Patents, Designs and Trade
Marks [2023] UKSC 49.
JaAN SmrTs/TyyN BorGHUIS, Generative Al and Intellectual
Property Rights, in: BART CUSTERS/EDUARD FosCH-VIL-
LARONGA (eds.), Law and Artificial Intelligence: Regulating Al
and Applying Al in Legal Practice, The Hague 2022, 323 et
seqq., 332.
€ Regulation (EU) 2016/679 of the European Parliament and of
the Council of 27 April 2016 on the protection of natural per-
sons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation).
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of consent for the processing of personal data. In the case
of strong Al systems with the capability of differentiating
between legal and unlawful behaviours, even criminal lia-
bility may potentially be attributed to them.'

B. Arguments For and Against Granting
Personality to Al

The main argument for granting legal personality to Al
systems is addressing the responsibility gap as discussed
in detail in the previous chapter. If AT systems are granted
legal personality, it would be possible to hold them direct-
ly liable for the potential harm they may cause®, aiming
to improve clarity and predictability in case of damage.
In order to compensate liability claims, electronic persons
would be able to own assets from the economic revenue
they generate through their activities, for example, the
profits collected through subscription fees for the services
provided by the AI system. However, technology com-
panies would most definitely want to collect profits from
this revenue, which is essentially their main incentive to
develop the AI system to begin with. In this situation, it
is unclear to what extent the economic revenue would be
shared, what percentage of the profits would go to elec-
tronic person itself, whether this would be sufficient to
correspond to potential damage claims, whether there
would be specific requirements for liability insurance and
under what conditions the developers could be held liable
for the amount exceeding the insurance payment or the
assets owned by the electronic person. Additionally, it is
unclear who would act as a supervisor or representative
for electronic persons in order to manage their assets,
possibly take on insurance policies and respond to dam-
age claims. Allocating legal personality to Al systems may
appear to address the responsibility gap at first, but also
poses many new questions. There are alternative ways to
address the responsibility gap without allocating electron-
ic personhood to Al systems.*®> Advancements in science,
such as explainable Al technology which aims to offset
the black-box effect by providing clear explanations of the
decision-making process of AI could increase account-
ability by making it possible to pinpoint malfunctions in
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Emerging Digital Technologies, Publications Office, 2019, 38,
https://data.europa.eu/doi/10.2838/573689, accessed 7 Janu-
ary 2024; MARK A. GEISTFELD et al. (eds.), Civil Liability for
Artificial Intelligence and Software, Berlin/Boston 2023, 321 et
seqq., 361.
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complex Al systems.* Moreover, adapting existing lia-
bility rules to address the legal questions emerging from
the increasing autonomy of Al systems could be a better
starting point than granting legal personality to AL% For
example, EU is in the process of extending the strict prod-
uct liability regime to cover legal remedies for people who
suffer Al-related harm.

Another argument for granting legal personality to Al
systems stems from a futuristic view, according to which
considering Al systems that could be developed to the
level of being comparable to human minds as simple
machines is not in line with modern science® and it is
necessary to be more open-minded and accepting that
technological advancements require legal and societal
changes. However, acting on the assumption that strong
Al systems may be developed in the future is not sufficient
to justify granting legal personality to Al at the current
stage. Other arguments supporting electronic person-
hood include encouraging technological innovation®” and
increasing transparency by introducing requirements for
registration and disclosure of parties profiting from Al
systems,” both possible without granting legal personal-
ity to Al systems.

The prevalent view seems to be against granting legal
personality to Al and many scholars explicitly reject the
idea of electronic personhood.® Firstly, there is a signifi-
cant distrust in Al technology.” Al is thought to pose
great risks to humanity through surveillance, profiling,
manipulation of human will, causing job losses”, automa-
tization of important decisions on health and well-being
and breaching human rights including the right to pri-

¢ For a contrary opinion, see: FILIPPO SANTONI DE S10/GIULIO
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Digital Economy, in: SEBASTIAN LOHSSE/REINER SCHULZE/
DIRK STAUDENMAYER (eds.) Smart Products, Baden-Baden
2022, 11 et seqq., 38; BARIS SOYER/ANDREW TETTENBORN,
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Regime?, International Journal of Law and Information Tech-
nology, 2022/30, 385 et seqq., 390, https://doi.org/10.1093/
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vacy.”? In light of this understanding, electronic person-
hood has been criticised because it may be dangerous for
human interests. Secondly, there is no need to attribute
legal personality to Al systems in order to resolve the
responsibility gap, because the liability issues could be
addressed through existing laws, such as extending the
product liability regime. Even in cases where existing
laws remain insufficient, introducing new laws could
be a better solution than establishing a completely new
category of legal personality, which could lead to other
ethical issues.”” Thirdly, granting legal personality to Al
systems may lead to adverse economic outcomes in the
society, especially because it could be used to externalise
risks and evade liability.” The economic risk of liability,
in other words the risk of paying compensation increas-
es the incentive for the market actors, such as technology
developers to comply with safety standards.” If electronic
personhood is granted to Al the risks of potential claims,
the costs of additional safety precautions and the costs of
liability insurance may be transferred from technology
companies to Al systems. In these cases, the joint liabil-
ity of the parent company”® or an equivalent concept of
piercing the corporate veil” was suggested to address the
technology developer behind the electronic person as an
additional liable party. However, this is not meaningful
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because there is no need to grant legal personality to Al
systems if their producers would be held liable at the end.

Elaborating further on the issue of liability in one where
the person or company who developed the AI system
would be fully liable of all damages caused by Al system
under the product liability regime, and in the other where
the AT system itself has a separate legal personality and
liability of the damages it causes. In the first scenario, any
claims of damage caused by the defects in the Al system
could be directed to the developer. This is more prefer-
able from the injured parties’ perspective, as the produ-
cer of the Al system would have strict liability and there
would be no need for proving his fault or negligence. In
the second scenario, claims of damage must be addressed
to the Al system itself under general principles of tort law.
In this case, the injured parties also bear the burden of
proving the fault or negligence of the electronic person,
which results in a whole new discussion on how to judge
the misconduct of AI systems. Another important issue
is the limitation of liability: Holding technology develop-
ers liable would give a greater chance of receiving com-
pensation for injured parties than directing their claims
against Al systems, as the liability of electronic persons
would be limited with their economic revenue, which
could be much lower than the 70.000.000 EUR limit of the
producer’s liability under the current Product Liability
Directive.” Even if electronic persons take on liability in-
surance, any claim exceeding this amount may not be re-
covered, consequently causing the injured persons to sue
the developers behind the electronic persons, which may
lead to further disputes.” Therefore, introducing stricter
safety requirements and extending existing liability rules
to cover Al-related damage could be a better option than
granting personality to Al systems for ensuring fair com-
pensation and remedying the victims.

C. Electronic Personhood vs. Personality
of Non-Humans

Legal personality for non-humans, such as corporations,
elements of nature and animals were discussed in the pre-
vious chapter. In light of this, personality of non-humans
and electronic personhood could be compared. Starting
with the personality of institutions, it is the most simi-

78 Product Liability Directive Art. 16.
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https://dergipark.org.tr/tr/pub/tauhfd/issue/74706/1227292,
accessed 30 March 2024.
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lar type of personality to electronic personhood. In both
cases, the corporation or Al system would have a set of
rights and obligations mostly economic, such as right
to own property, civil liability from damages, freedom
to enter into contracts and sue and be sued in court. As
mentioned in the first chapter, there are practical reasons
to attribute legal personality to institutions, such as com-
mercial efficiency, enabling direct interaction with the
institution instead of shareholders in case of legal claims
and increasing legal security and trust in the market.
Some of these, such as the ability to directly address the
Al system for compensation claims may appear relevant
to electronic personhood, however the risks of granting
personality to Al (including the evasion of liability by
technology companies and failure to compensate victims
fully) outweigh the benefits, thus not granting legal per-
sonality to AT would be better for legal security. Further-
more, corporations have long been part of our legal sys-
tem and society, but regulating the new AI technology
requires a careful consideration before appealing to rad-
ical solutions such as creating a completely new category
of legal persons.

Continuing with environmental personality, AI sys-
tems do not need protection like the environment, thus
giving them a separate personality and rights is not ne-
cessary. Environmental personality may balance the full
authority of governments over nature, allowing private
law provisions to become applicable as opposed to ad-
ministrative environmental law alone. This could enable
non-governmental organizations and residents to take
legal action against dangerous or pollutive activities such
as gold mining and possibly act as a tool to combat corrup-
tion linked to inaccurate environmental impact reports or
improper licensing for processing natural resources. This
is not applicable in the case of AL. Although natural ele-
ments can be recognised as separate entities with certain
rights such as being protected and preserved, obligations
or liability cannot be allocated to them. For example, in
the case where a river overflows due to heavy rain, con-
sequently damaging houses nearby, the river cannot be
sued for compensation for the harm it caused. In contrast,
the essential argument for granting legal personality to AI
systems is to hold them liable in case of damage. There-
fore, it is not possible to make an analogy between en-
vironmental personality and personality for AI systems.

Lastly, if we assume that animals can be granted a pas-
sive legal personality where they would have certain fun-
damental rights for their protection but no duties or obli-
gations, how would this type of personality compare to
the personality of Al systems? Firstly, animals are living,
sentient beings with the ability to feel emotions and pain,
but AI systems -despite being able to demonstrate some
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sort of intelligence at completing tasks- are not living
creatures and do not need special protection or be grant-
ed fundamental rights such as the right to live. Secondly,
animal behaviours are based on instincts and they are not
able to differentiate between right and wrong, but highly
advanced Al systems may be able to understand which
behaviours are illegal or potentially harmful to others
and calculate the risks of their actions. Therefore, they
may be held liable for their actions if they develop a suf-
ficient level of intelligence and autonomy. Finally, passive
legal personality, in other words being granted rights but
no obligations or liability, is not capable of correspond-
ing to the essential objective of potentially granting legal
personality to Al which is to address the responsibility
gap. Thus, even if animals are granted a protective legal
personality, it would not be comparable to electronic per-
sonhood.

D. Regulatory Stance of the European Union

Legal personality for Al has been discussed extensively
in the European Union. First in 2017 European Commis-
sion Report Resolution on Civil Law Rules on Robotics
considered the concept of allocating electronic person-
hood to advanced robots so that they can be held liable
for the damage they cause to others,*® which was heavily
criticised.®! In 2019 the Report on Liability for Artificial
Intelligence and Other Emerging Digital Technologies
concluded that there was no need to give legal personality
to emerging technologies including AI*? The following
resolutions did not further consider electronic person-
hood.®® The main reason for not considering electronic
personality was the decision that the risks of Al should
be managed with adapting the existing rules and introdu-
cing additional control mechanisms instead of assigning

80 Resolution (EP) Civil Law Rules on Robotics, 16 Feb. 2017,
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a completely new type of personality which could bring
further complications, especially with regards to human
rights. Another important reason is procedural, as the
competence to decide on legal personality rests within the
national jurisdictions of Member States.5*

Currently, there are three main legislative proposals,
namely the AI Act®, Revised Product Liability Directive®
and Al Liability Directive® aiming to regulate Al within
the European Union. These three proposals complement
each other and aim to address the responsibility gap by
minimising risks of AI and extending the current liabil-
ity rules to correspond to potential harm. None of these
proposals suggest legal personality for Al systems, on the
contrary the Revised PLD explicitly recognises Al systems
as products and makes it possible to attribute Al-related
harm to all economic actors who play a role in circulat-
ing the AI product, including manufacturers, importers,
distributors and online trade facilitators. To conclude,
granting legal personality for AI systems is not currently
on the agenda in the near future, at least on the European
law level. Nevertheless, as technology advances, there may
come a time when the existing rules remain incapable of
dealing with the challenges of Al especially if strong Al
systems emerge and then the idea of electronic person-
hood may be revisited.

IV. Conclusion

The question of whether AI systems can be granted legal
personality is an active discussion topic, with no right or
wrong answer. Today highly advanced Al systems are al-
ready being used, which will likely continue in the future.
The potential risk of Al systems are also evident, for ex-
ample, drone accidents may cause injuries or the use of
deepfake technology may cause a breach of personality
rights. The black box effect and increasing autonomy of
Al systems pose obstacles to accessing legal remedies and
lead to a responsibility gap. One way to respond to the
technological revolution is granting Al systems legal per-
sonality similar to the personality of non-human entities,
especially corporations. In my opinion, electronic person-

84 NOVELLI et al. (fn. 44), 198.

8 Proposal for a Regulation of The European Parliament and of
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hood should not be granted to Al systems because (i) big
technology companies could potentially evade liability
by transferring the risks and responsibility to Al systems,
causing the incentive in the market to comply with safety
standards and deterrence mechanisms to be weakened,
(ii) damage claims of injured parties may not be fulfilled
as the liability of AI would be limited with the revenue
generated by the Al system or the value of the AI system
itself and (i) in the current state of technology, strong Al
systems have not yet been developed and responsibility
gap can be addressed in other ways, thus there is no rea-
son to attribute legal personality to existing Al systems.
However, as technology continues to develop further, the
discussion on legal personality for AI will continue to be
under the spotlight and perhaps, there will come a time
when legal personality may be granted to Al systems.
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